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Mr. Chief Justice, and may it please the court:

Thank you, it’s good to be here. A special hearing convened by you is very special. I’m happy to answer your questions.

Well, yes, the subpoena. But I’m happy too.

No, I did not represent them in those years. And now I’m only serving as their spokesperson while their legal standing is being clarified.

No, I don’t know where they are. But if I did, that would be a matter of attorney-client privilege.

Spokesperson confidentiality, yes. Like protecting my sources. That’s what I meant to say.

I do know what contempt of court means, yes. I brought my toothbrush.

No, I’m happy to answer any questions you have. Really.

Okay, sure. I met them when they were finishing their postdocs at MIT. I should clarify that they had no affiliation with MIT at the time they did the work in question, as MIT has proved.

Their project involved identifying and removing problem parts in the biobricks catalog. After MIT shifted the catalog to the iGem website—

No, I don’t think repudiated is the right word for that. MIT might have been worried about legal repercussions, but I don’t know. I came in later.

Anyway, after that change of host, the iGem Registry of Standard Biological Parts grew much larger, and the parties for whom I am speaking found that there were questionable parts in the catalog, for instance a luminous bacteria that emitted lased light which unfortunately burned retinas, or—

Sorry. I’ll try to be brief. While going through the biobricks catalog, my former clients found a seldom-used plasmid backbone called DragonSpineXXL, much longer than typical plasmid backbones. The DragonSpine’s designers apparently had hoped to enable bigger assemblages, but they encountered in vitro problems, including one that they called spina bifida—

It’s a metaphor. I’m not a biochemist, I’m doing the best I can here. But to get to the point at your level of patience and understanding, as you so aptly put it, our bodies obtain their energy when the food we eat gets oxidized, producing ATP inside our mitochondria. ATP is the energy source used by all our cells. In plants, on the other hand, light striking the chloroplasts in leaves powers the production of ATP. Despite the different processes, the ATP is the same—

Yes, I too was surprised. But all life forms on Earth share 938 base pairs of DNA, so it makes sense that there are some family resemblances. So, it occurred to my almost clients that—

They consisted of a microbiologist, a systems biologist, a synthetic biologist, and an MD specializing in biochemistry and nutritional disorders—

Yes, no doubt a good joke about the four of them walking into a bar could be concocted. But instead of that they found biobricks in the catalog that could be combined to make a synthetic chloroplast. They felt it would be possible to attach this synthetic chloroplast to a DragonSpine, and still have room to attach another assemblage they concocted, one where fascia cells formed hollow fibroblasts—

Sorry. Fascia are bands of connective tissue. The bands are stretchy, and they’re all over inside us. They kind of hold our bodies together. Like your feet, have you ever had plantar fasciitis? No? You’re lucky. I guess you sit down on the job more than I do. Anyway, fascia consist of wavy bands of collagen blobs called fibroblasts. So, my acquaintances loaded DragonSpines with fibroblasts containing chloroplasts—

Yes, I know it’s confusing. You are not biologists, I know. It’s easy to remember that. What it comes down to is that my sometime clients, using nothing but synthetic parts found in the Registry of Standard Biological Parts, created photosynthesizing human cells.

Wait, excuse me, what you say is not correct. They didn’t want to patent it. They knew that the registry was an open source collection.

I don’t think they suspected that the idea itself would be patentable. The law there is ambiguous, I think that can be said. You might have judged their idea a business method only, you’ve done that before. An idea for a dating service, a new way to teach a class, a new way to replenish your energy—they’re the same, right? They’re ideas, and you can’t patent an idea, as you ruled in Bilski and elsewhere.

Yes, there were some physical parts in this case, but the parts in question were all open source. If you type out your idea on a computer, that doesn’t make it patentable just because a computer was involved, isn’t that how you put it in Bilski?

Quoting precedent is not usually characterized as sarcasm, Your Honor. The patent law is broadly written, and your decisions concerning it haven’t helped to narrow or clarify it. Some people call that body of precedent kind of ad hoc-ish and confusing, not to say small-minded. Whatever keeps business going best seems to be the main principle, but the situation is tricky. It’s like you’ve been playing Twister and by now you’ve tied yourselves into all kinds of contortions. Cirque du Soleil may come knocking any day now—

Sorry. Anyway the patent situation wasn’t a problem for my erstwhile clients, because they didn’t want a patent. At that point they were focused on the problem so many new biotechnologies encounter, which is how to get the new product safely into human bodies. It couldn’t be ingested or injected into the bloodstream, because it had to end up near the skin to do its work. And it couldn’t trigger the immune system—

Yes, in retrospect the solution looks perfectly obvious, even to you, as you put it so aptly. The people I am speaking for contacted a leading firm in the dermapigmentation industry. Yes, tattooing. That methodology introduces liquids to precisely the layer of dermis best suited for the optimal functioning of the new product. And once introduced, the stuff stays there, as is well known. But my putative clients found that the modern tattoo needle systems adequate to their requirements were all patent protected. So they entered negotiations with the company that owned the patent entitled “Tattoo Needle Tip Equipped with Capillary Ink Reservoir, Tattoo Tube Having Handle and Said Tattoo Needle Tip, and Assembly of Said Tattoo Needle Tip and Tattoo Needle.”

This device was modified by the parties involved to inject my future clients’ chloroplast-fibroblasts into human skin, in the manner of an ordinary tattoo. When experiments showed the product worked in vivo, the two groups formed an LLC called SunSkin, and applied for a new patent for the modified needle and ink. This patent was granted.

I don’t know if the patent office consulted the FDA.

No, it’s not right to say the nature of the tattoo ink was obscured in the application. Every biobrick was identified by its label, as the records show.

Yes, most of the tattoos are green. Although chlorophyll is not always green. It can be red, or even black. But usually it’s green, as you have observed.

No wait, excuse me for interrupting, there were no deaths. That was the hair follicle group. Thermoencephalitis, yes. It was a bad idea.

No, I’m not saying that no one with SunSkin tattoos ever died. I’m saying that no deaths suffered by those customers was proved to be caused by the tattoos. I refer you to that entire body of criminal and civil law.

Of course some of them did in fact die. No one ever claimed photosynthesis would make you immortal.

I do not speak for SunSkin, which in any case went bankrupt in the first year of the crash. My association is with my potential clients only.

After the crash, my ostensible clients formed a 501(c)(3) called End Hunger. They renounced the patent on their product, and indeed sued to have the patent revoked as improperly granted, the product being made entirely of open source biobricks.

No, the patent was not their idea in the first place. It was the idea of the lawyers hired by SunSkin. Amazing as it may seem.

Yes, the assemblage itself was my quasi-clients’ idea.

Yes, the idea was new, and not obvious, which is how the patent law as written describes eligibility. But the parts were open source, and photosynthesis is a natural process. And my associates wanted their assemblage to remain open source. Actually all that quickly became a moot point. Once they published the recipe, and the knowledge spread that human photosynthesis worked, the injection method as such became what you might call generic. It turned out the cells were very robust. You could stick them in with a bone needle and they would do fine.

I don’t know how much money my semi-clients made.

Estimate? Say somewhere between nothing and a hundred million dollars.

I brought my toothbrush, as I said. Obviously my once and future clients made a living. I don’t think you can object to that. As you pointed out in Molecular versus Myriad, no one does anything except for money. Indeed you thought it was a great joke to imagine that people might work just for curiosity or recognition or the good of humanity. Curiosity, you said. That’s lovely, you said. Don’t you remember? You got a good laugh from the gallery, because you have no idea how scientists think or what motivates them. You actually seem to think it’s all about money.

Not since the crash it isn’t.

Yes, it does appear that large quantities of ATP entering the body by way of capillaries in the dermis causes some people to experience side effects. Hot flashes, hypersatiety, vitamin deficiencies, irritable bowel syndrome, some others. But you’ve made it clear in many cases that side effects cannot be allowed to stop the making of money. Your priorities there are very clear.

Well, I’m surprised to hear you describe the worst depression since the Black Death as a side effect. Especially the side effect of a new kind of tattoo.

Agreed, when you photosynthesize sunlight you will be less hungry. You might also spend more of your day outdoors in the sun, that’s right, and subsequently decide that you didn’t need quite as much food or heating as before. Or clothing. Or housing, that’s right. I don’t see all these green naked people wandering around sleeping under tarps in the park like you seem to, but granted, there have been some changes in consumption. Did changes in consumption cause the Great Crash? No one can say—

That means nothing. Your feeling is not an explanation. Historical causation is complex. Technology is just one strand in a braid. What you call the Great Crash others call the Jubilee. It’s been widely celebrated as such.

Yes, but those were odious debts, so people defaulted. Granted, maybe it was easier to do that because they weren’t in danger of starving. Maybe the rentier class had lost its stranglehold—

Not true. Most people think the crash resulted not from photosynthetic tattoos or the Big No but rather from another liquidity crisis and credit freeze, as in 2008. Possibly you’ve even heard people saying that the failure to regulate finance after 2008 was what led to the crash, and that the failure to regulate finance was a result of your decision in Citizens United and elsewhere. Possibly you’ve heard yourselves described as the cause of the crash, or even as the worst court in the history of the United States.

Sorry. This is what one hears when one is outside this room.

May I point out that I am not the one straying from the point. In the matter of this current hearing, which strikes me as a bit of a witch hunt to find culpability for the crash anywhere but at your own doorstep, I repeat that my clients never wanted the patent and renounce all claims to it. The patent was awarded to an LLC called SunSkin, which went bankrupt in the first year of the crash when its principal lender broke contract by refusing to pay a scheduled payment. Possibly the lawsuit against the lender will eventually be won, but as SunSkin no longer exists, it will be a bit of a Pyrrhic victory for them.

Well, as the lender was nationalized along with all the rest of the banks in the third year of the crash, if SunSkin’s lawsuit ever comes to you, you may have to recuse yourselves as being a party to the defendants. Not that that kind of conflict ever stopped you before.

I don’t know, can there be contempt of court if the court is beneath contempt?

I don’t care, I brought my toothbrush. I’ll be appealing this peremptory judgment at the next level.

Not true. There is most definitely a next level.
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